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Bill Type and Number: Ordinance 2016-705 - revised
Introducer/Sponsor(s): Council Vice President Crescimbeni
Date of Introduction: October 25, 2016

Committee(s) of Reference: LUZ, JWW
Date of Analysis: October 20, 2016
Type of Action: Amending Chapter 656, Ordinance Code
Bill Summary: This bill amends Section 656.1205 (Removal of Protected Trees Prohibited; Exceptions), Part 12 (Landscape and Tree Protection regulations) Subpart B (Tree Protection) Chapter 656 (Zoning Code), Ordinance Code to create an additional exception for land developed as a saltwater wetland mitigation bank; and provides for retroactive application to January 1, 2013.

Background Information: The amendment to the Zoning Code inserts an additional exemption from the requirement to mitigate for the removal of protected trees, on land that will be utilized as a saltwater wetland mitigation bank, so long as no horizontal or vertical hardscape construction improvements are made on any portion of the site.  The legislation provides that this exemption is retroactive to January 1, 2013.

Wetland mitigation banks, both saltwater and fresh water, are regulated by the St. Johns River Water Management District (“SJRWMD”), the Florida Department of Environmental Protection (“FDEP”), and the United States Army Corps of Engineers (“USCOE”).  They provide a way to mitigate for environmental impacts to wetlands caused by development within a specified drainage basin.  Mitigation “credits” are sold to developers whose project will impact wetlands.
One saltwater mitigation bank has been permitted by the SJRWMD, FDEP and the ACOE in Jacksonville.  It is currently under construction, is owned by Riverfront Associates, LLC, and is located between the St. Johns River and Heckscher Drive west of Sister’s Creek, surrounding the Joe Carlucci Sister’s Creek Boat Ramp.  Heritage River Road, a public right-of-way, traverses the site providing access from Heckscher Drive to the boat ramp.
In 2011 (Ord. 2011-239-E)  the City Council closed and abandoned the right-of-way of Heritage River Road between Heckscher Drive and the Boat Ramp so that the owner could incorporate the right-of-way into the mitigation bank, on the condition that a new road be provided by the developer that would continue to give access to the boat ramp. In 2013 (Ord. 2013-265-E) the Council repealed ordinance 2011-239-E and approved a Development Agreement between Riverfront Associates, LLC (“Developer”) and the City.  
[image: image2.wmf]The Development Agreement  required/authorized the following:   (1) City to provide an easement to the Developer for culverts
 under Heritage River Road and mitigation activities along Heritage River Road right-of-way in exchange for Developer paying $200,000 to the City, which was to be placed in an account to be used for maintenance of Heritage River Road (the culverts were necessary to be placed under Heritage River Road in order to allow tidal flushing between the river and the large portion of the mitigation bank between Heritage River Road and Heckscher Drive); (2) Developer to record Covenants and Restrictions, (3) Developer to record conservation easement in favor of SJRWMD, and (4) Developer to convey “Access Parcels” to City, or pay City $100,000 which would be used for boat ramp park improvements.  
The Development Agreement has not been executed.  The Easement Agreement has not been executed, and no money has been paid to the City although the culverts have been constructed and mitigation activity has taken place by the Developer in the Heritage River Road right-of-way.
The construction of the mitigation bank required the removal of protected trees as defined in Part 12 of the Zoning Code and the Jacksonville Charter.  A Letter of Credit in the amount of $501,797 was provided by the Developer to the City’s Tree Protection and Related Expenses Trust Fund to cover this impact.

This bill clearly provides that trees removed for purposes of creating a saltwater mitigation bank are exempt from the “protected tree” provisions of the Zoning Code.  It is unclear whether the language of the Charter intends that this type of “construction” requires tree mitigation.
Policy Impact Area: Protected tree regulation
Fiscal Impact:  Adding the retroactive exemption to the Zoning Code for a saltwater wetland mitigation bank would reduce the amount of mitigation fee deposited into the Tree Protection and Related Expenses Trust Fund by $195,517.00.  If the Charter is interpreted to not cover the construction of a saltwater mitigation bank, then the amount that will be deposited into the Trust Fund will be reduced by the entire $501,797.00.
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